February 8, 2015
Via email to
Amy Million, Principal Planner
Community Development Department
250 East L Street
Benicia, CA 94510
amillion@ci.benicia.ca.us
Re:

The City of Benicia’s Final Environmental Impact Report for the
Valero Benicia Crude-by-Rail Project

Dear Ms. Million,
On behalf of the undersigned groups, we submit the following comments on the
City of Benicia’s Final Environmental Impact Report (Final EIR) for the Valero Benicia
Crude-by-Rail Project (the Project). The City released a Draft EIR for public comment in
June 2014. After receiving numerous comments pointing out the deficiencies in the Draft
EIR, the City recirculated the Revised Draft EIR in August 2015. The City published a
Final EIR, which includes responses to comments, on January 5, 2016.
As described below, the EIR does not meet the requirements of the California
Environmental Quality Act (CEQA) because it fails to properly analyze, disclose, and
mitigate the Project’s significant environmental impacts. Furthermore, the Final EIR fails
to adequately respond to our prior comments submitted on October 30, 2015 and in the
fall of 2014. We highlight the major deficiencies in the Final EIR below. We have also
reviewed the staff report for the Planning Commission hearing on the Project and include
our response to staff’s recommendations in this letter.
Air Quality. In our prior comments, we explained that there is evidence that the
Project will increase emissions from the refinery, either because it will increase total
throughput or because it will increase the proportion of dirty crudes being refined. The
Project also could cause additional transportation-related emissions. In the Final EIR, the
City steadfastly maintains that there will be no increase in emissions, but its explanations
do not hold water, given that the Project will add an entirely new method for importing
crude oil.
First, the City fails to disclose and analyze the Project’s effect on the throughput
of the refinery, hindering the public’s ability to evaluate whether the Project will increase
refinery emissions. Indeed, evidence shows that the refinery is not currently operating at
its maximum capacity. See Ex. A, Socio-economic Analysis of Proposed Regulation 12,
Rule 15 (showing that Valero’s recent effective throughput was 114,443 barrels per day);

Ex. B (Valero website claiming total throughput capacity of 170,000 barrels per day);
DEIR at 3-2 (“The Refinery’s crude oil processing rate is limited to an annual average of
165,000 barrels per day (daily maximum of 180,000 barrels per day).”). The City’s
responses to comments assert that any oil imported by rail would be offset by equal
decreases in oil imported by ship. But the City does not explain why that is the case,
except to say that it is a “project objective.” Final EIR at 3.5-57. Nor does the City make
that tradeoff a binding requirement of approval. Accordingly, the City’s description of the
Project as “changing” the shipment method of 70,000 barrels per day of oil is inaccurate
and misleading. The also City states that if Valero desired to increase the amount of crude
oil delivered to the refinery, it could do so now by increasing the amount delivered by
ship. Final EIR 3.5-58. Even if true, that is irrelevant to whether this Project will cause an
increase in refinery emissions. If so, that increase must be disclosed and analyzed under
CEQA.
Second, there is no doubt that changes in crude slate can affect emissions, even if
there are no changes to the process equipment. Yet the City continues to withhold critical
information about the type of crudes the Project will import, incorrectly claiming that the
information is confidential business information. To the contrary, the particular crudes
proposed to be imported should be made public, and the EIR should evaluate possible
changes in air quality based on those changes. The City also continues to claim that
blending the crudes into a “narrow” range of weight and sulfur content will avoid any
negative air quality effects. Final EIR at 3.5-58. But the EIR fails to explain why the
blended range is “narrow”—indeed, the stated range from 20° to 36° API gravity, and
from 0.4% to 1.9% sulfur content. Draft EIR at 3-13 (stating range); Draft EIR at 3-7
(showing that the range accounts for nearly all types of crude oil, from light sweet to
heavy sour). Furthermore, although the EIR states that the crude imported by rail will be
stored in the same tanks currently used to store oil, it fails to analyze whether the
different types of crudes imported by rail (e.g., those with higher psi) could safely be
stored in those tanks.
Third, the EIR claims there will be reductions in transportation-related air
pollution based on reduced ship traffic. But as explained above, there is no requirement
that ship traffic actually decrease. It could remain the same if throughput increases. And
even if throughput remains the same, the Project’s crude could replace crude currently
imported by pipeline. The Final EIR brushes aside this possibility, stating that Valero
does not “anticipate” changes in amount of crude received by pipeline as a result of this
Project. Final EIR at 3.5-57. However, as we explained in previous comments, it is clear
that pipeline sources are diminishing. Finally, even if there were a proportionate decrease
in ship traffic, the EIR fails to explain whether the resulting additional capacity at the port
will be used by ships for other purposes. For example, will the additional port capacity be
used to export refined products internationally? If so, then the supposed “decrease” in
ships from the Project is illusory. The EIR must disclose any proposed or expected use of
port capacity freed up by this Project.
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Environmental Justice. There is ample evidence that the Project would
disproportionally affect low-income communities and communities of color. Yet in the
response to comments, the City claims that it need not include an environmental justice
analysis at all. Final EIR at 3.5-59. To the contrary, state law requires this analysis. See
Ex. C, Kamala D. Harris, Attorney General, Environmental Justice at the Local and
Regional Level, Legal Background, May 2012. This analysis should be added to the EIR.
Hazards. The City fails entirely to respond to our comments explaining that
federal law does not preempt regulation of Valero, which is not a rail carrier. The City
continues to claim that any and all mitigation for this Project is preempted (except for the
condition that Valero use CPC-1232 tank cars—the City does not explain this
inconsistency). To the contrary, there are many legally feasible mitigation measures that
the City could impose on Valero. Most notably, the city could require Valero to pay
emissions offset credits or reduce the capacity of unloading operations, which, in and of
themselves have serious air quality and hazards impacts. Neither of those actions has the
effect of managing rail operations as defined under federal law because Valero is not a
rail carrier. Nor do they “indirectly” regulate rail, as the City claims; neither of those
mitigation measures would prevent Valero from receiving common carrier services more
generally.
Water Quality. In our comments on the Revised Draft EIR, we pointed out that
the Project would have significant impacts on water bodies during routine operations. In
response, the City claims these impacts were analyzed, but points to a section of the Draft
EIR that says nothing about these impacts. Final EIR at 3.5-61. The City’s analysis of the
Project’s impacts to water during routine operations remains insufficient. And as
explained above, there are many mitigation measures that can be imposed on Valero,
such as emissions offsets, oil spill planning requirements, and financial contributions to
water protection programs.
The City also asserts that it was not required to consider the potential impact of
climate change-induced sea level rise on the Project, citing to Ballona Wetlands Land
Trust v. City of Los Angeles, 201 Cal. App. 4th 455 (2011). However, the California
Supreme Court recently upheld the validity of Guidelines section 15126.2(a), which
requires an EIR to “evaluate any potentially significant impacts of locating development
in other areas susceptible to hazardous conditions (e.g., floodplains, coastlines, wildfire
risk areas)” to the extent that it involves an analysis of “a project’s potentially significant
exacerbating effects on existing environmental hazards.” California Bldg. Industry Assn.
v. Bay Area Air Quality Mgmt. Dist., 62 Cal.4th 369, 388-89 (2015). As the California
Supreme Court found, the Ballona court did not consider these requirements (id. at 392),
and thus it provides no authority for the City’s failure to analyze such impacts here.
Biological Resources. The City’s responses to our comments on biological
impacts are similarly inadequate. Again, the City claims to have analyzed the impacts on
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biological resources during routine operations, see Final EIR at 3.5-63, but that analysis,
which is merely snippets pulled together from various sections, is inadequate under
CEQA.
Additional Impacts Not Analyzed. We recently learned that the City is
considering an application for the development of a 527-acre property between East
Second Street and Lake Herman Road, commonly known as the Seeno Property. See Ex.
D, April 20, 2015 Letter from SCO Planning & Engineering; Ex. E, September 3, 2015
email attaching conceptual land use diagram. The proposal includes industrial,
commercial, and residential land uses—all adjacent to the refinery and the Project. Given
that the City has known about this proposal since at least the spring of 2015, analysis of
how the Project may affect any sensitive uses, especially residential uses, and whether
any of the Project’s impacts will be cumulatively significant in light of the proposed new
development, should have been included in the EIR.
Staff report. On January 28, 2016, the City released a staff report recommending
that the Planning Commission certify the EIR and approve the use permit for the Project.
As we explained above, the EIR fails as an informational document. At the very least, the
City must revise the EIR and recirculate it for public comment. However, despite its
faults, the EIR does disclose that this Project will have numerous significant and
unavoidable environmental impacts, including serious safety and air quality impacts. On
that basis alone, the City should deny the permit for this Project.
The staff report claims that the Interstate Commerce Commission Termination Act
(ICCTA) preempts the City from mitigating effects in any way tangentially related to rail,
even if the mitigation is imposed on Valero. It also claims that the City has no discretion
to deny the use permit for the Project based on health and safety risks posed by rail
operations.
However, the law is clear that ICCTA preemption applies only to rail carriers.
ICCTA’s plain language states that federal jurisdiction over rail transportation is limited
to “transportation by rail carriers.” 49 U.S.C. § 10501(b)(1) (emphasis added). “Rail
carrier” is defined as a person providing “common carrier railroad transportation for
compensation.” Id. § 10102(5). A long line of Surface Transportation Board orders and
judicial decisions have found that “to be subject to the Board’s jurisdiction and qualify
for Federal preemption under section 10501(b), the activities at issue must be
transportation, and that transportation must be performed by, or under the auspices of, a
‘rail carrier.’” Town of Babylon and Pinelawn Cemetery – Pet. for Decl. Order, 2008
WL 275697, at *3 (S.T.B. 2008) (emphasis added); see also, e.g., Grafton and Upton
R.R. Co. v. Town of Milford, 417 F. Supp. 2d 171, 176 (D. Mass. 2006) (“As this Court
reads the relevant statutory language, Congress intended the transportation and related
activities undertaken by rail carriers to benefit from federal preemption but did not mean
such preemption to extend to activity related to rail transportation undertaken by non-rail
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carriers.”); Hi Tech Trans, L.L.C. v. New Jersey, 382 F.3d 295, 308-309 (3d Cir. 2004)
(waste transloading rail facility operated by a non-rail carrier did not constitute rail
transportation and was not governed by ICCTA); New York & Atlantic Ry. Co., 635 F.3d
66, 73 (2nd Cir. 2011) (waste transfer rail facility operated by a non-rail carrier did not
constitute rail transportation and was not governed by ICCTA); Florida E. Coast Ry. Co.
v. City of W. Palm Beach, 266 F.3d 1324, 1332-1336 (11th Cir. 2001) (rail construction
materials distribution center operated by a non-rail carrier did not constitute rail
transportation and was not governed by ICCTA); Girard v. Youngstown Belt Rwy., 134
Ohio St.3d 79, 90 (Sup. Ct. Ohio 2012) (“the mere fact” that materials are delivered to a
facility by rail does not make their receipt “railway transportation” protected from local
regulation); Babylon, 2008 WL 4377804 (transloading of construction and demolition
debris by non-rail-carrier tenant of railway property did not constitute rail transportation
and was not governed by the ICCTA); Milford, Mass.—Petition for Declaratory Order,
STB Finance Docket No. 34444, 2004 WL 1802301 (Aug. 11, 2004) (despite contractual
agreement with a rail carrier, the transloading of steel by a non-rail carrier in a manner
that was not being offered as part of common-carrier services for the public did not
constitute rail transportation and was not governed by ICCTA).
In contrast, the cases the City cites in the staff report involve the regulation of rail
carriers. Burlington N. Santa Fe R.R., 209 Cal. App. 4th 1513, 1528 (2012) (overturning
conviction of Burlington Northern Santa Fe Railroad for blocking public grade crossing);
Town of Atherton v. California High-Speed Rail Auth., 228 Cal. App. 4th 314, 330 (2014)
(referring to “any form of state or local permitting or preclearance that, by its nature,
could be used to deny a railroad the ability to conduct some part of its operations or to
proceed with activities that the [STB] has authorized”) (emphasis added).
In sum, no law prohibits the City from denying a use permit for this Project. The
denial of a use permit for a refinery project proposed by a non-rail carrier simply does not
trigger federal preemption. And even if the City were correct that it could not deny the
permit on the basis of any impacts related to rail, there are significant impacts having
nothing to do with rail that have not been mitigated and are, on their own, enough to
warrant denial. Most notably, the Project will cause significant air quality impacts due to
changes in refinery emissions, as explained above.
Benicia Municipal Code 17.104.060, prohibits the City from approving a project
that will be detrimental “to the public health, safety, or welfare of persons residing or
working” near the project, “to properties or improvements in the vicinity,” or “to the
general welfare of the city.” For all the reasons stated above and in our prior comments,
the Project will harm Benicians, other communities throughout the state, and our climate.
The City should decline to certify the EIR and deny the permit for this Project.
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Sincerely,
Jackie Prange, Staff Attorney
Natural Resources Defense Council

Katherine Black
Benicians for a Safe and Healthy
Community

Roger Lin, Staff Attorney
Communities for a Better Environment

Nancy Rieser
Crockett-Rodeo United to Defend the
Environment

George Torgun, Managing Attorney
San Francisco Baykeeper

Tamhas Griffith
Martinez Environmental Group

Shaye Wolf, Ph.D.,
Climate Science Director
Center for Biological Diversity

Tamhas Griffith
Bay Area Refinery Corridor Coalition

Elly Benson, Associate Attorney
Sierra Club

Steve Nadel
Sunflower Alliance

Janet Johnson
Richmond Progressive Alliance

Kalli Graham
Pittsburg Defense Council

Ethan Buckner
ForestEthics

Richard Gray
350 Bay Area and 350 Marin

David McCoard
Sierra Club SF Bay Chapter

Bradley Angel
Greenaction for Health and Environmental
Justice

Colin Miller
Bay Localize

Christine Coody
Rodeo Citizens Association

Denny Larson
Community Science Institute

Sandy Saeturn
Asian Pacific Environmental Network
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EXHIBIT A

PLANNING FOR SUSTAINABLE PROSPERITY

SOCIO-ECONOMIC ANALYSIS OF PROPOSED
REGULATION 12, RULE 15: PETROLEUM
REFINING EMISSIONS TRACKING AND
REGULATION 12, RULE 16: PETROLEUM
REFINING EMISSIONS LIMITS AND RISK
THRESHOLDS

Prepared for:
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Management District
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1.

INTRODUCTION

The Bay Area Air Quality Management District (“BAAQMD” or the “Air District”) seeks to adopt
Regulation 12, Rule 15 (“Petroleum Refining Emissions Tracking” or “Regulation 12-15”) and
Regulation 12, Rule 16 (“Petroleum Refining Emission Limits and Risk Thresholds” or “Regulation 1216”). The purpose of Regulation 12-15 is to track air emissions and crude oil quality characteristics
from petroleum refineries over time, to complete health risk assessments (HRAs) for each Bay Area
petroleum refinery, and to establish monitoring systems to provide detailed air quality data along
refinery boundaries and in nearby communities. The purpose of Regulation 12-16 is to establish action
levels for public notification and risk reduction based on the results of the HRAs required in Regulation
12-15, and also to require demonstrations of local compliance with national ambient air quality
standards (NAAQS) for SO2 and PM2.5, which are the criteria pollutants with the greatest potential for
local health impacts. After this introduction, this report discusses in greater detail the elements of
Regulation 12-15 and Regulation 12-16 with cost impacts to Bay Area refineries (Section Two). A
complete discussion of all of the elements of these rules is included in the Final Staff Report. After the
discussion of cost impacts, the report describes the socioeconomic impact analysis methodology and
data sources (Section Three). The report describes population and economic trends in the nine-county
San Francisco Bay Area (Section Four), which serves as a backdrop against which the Air District is
contemplating adopting Regulations 12-15 and 12-16. Finally, the socioeconomic impacts stemming
from the proposed regulations are discussed in Section Five.
The report is prepared pursuant to Section 40728.5 of the California Health and Safety Code, which
requires an assessment of socioeconomic impacts of proposed air quality rules. The findings in this
report can assist Air District staff in understanding the socioeconomic impacts of the proposed
requirements, and can assist staff in preparing a refined version of the rule. Figure 1 is a map of the
nine-county region that comprises the San Francisco Bay Area Air Basin.

FIGURE 1:
MAP OF SAN FRANCISCO BAY AREA REGION
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2.

BACKGROUND OF BAAQMD’S
RU L E 12- 15 A N D R U L E 12- 1 6

In general, the Air District regulates stationary sources of air pollution, which includes certain
petroleum refineries that would be subject to proposed Regulation 12, Rule 15 (“Regulation 12-15”)
and Regulation 12, Rule 16 (“Regulation 12-16”). Bay Area refineries are currently subject to over 20
separate air quality rules, many of which focus on specific equipment in place at refineries, as well as
different kinds of pollutants emitted by refineries.
In an effort to further improve air quality, the Air District seeks to adopt Regulation 12, Rule 15 and
Regulation 12, Rule 16. The purpose of Regulation 12-15 is to track air emissions and crude oil quality
characteristics from petroleum refineries over time, to complete health risk assessments (HRAs) for
petroleum refineries, and to establish monitoring systems to provide detailed air quality data along
refinery boundaries and in nearby communities. The purpose of Regulation 12-16 is to establish action
levels for public notification and risk reduction based on the results of the HRAs required in Regulation
12-15, and also to require demonstrations of local compliance with national ambient air quality
standards (NAAQS) for SO2 and PM2.5, which are the criteria pollutants with the greatest potential for
local health impacts. The rule covers three classes of regulated air pollutants, including “criteria
pollutants”, “toxic air contaminants” (TACs), and greenhouse gases (GHGs).1
The Air District proposed the new rules in light of changes with regard to “crude oil slates” at the five
petroleum refineries in the Bay Area. Crude oil slates refers to the characteristics of crude oil such as
sulfur content and other things. Some types of crude oil require more energy to refine, which could
lead to higher emissions. Other types of crude oil may contain higher levels of contaminants which, if
not removed, may find their way into the emissions stream. Some crude oils tend to be more
corrosive which, if not properly regulated, could result in an increase in accidents.
Proposed Regulation 12, Rule 15 includes the following steps that will result in costs to the affected
petroleum refineries:



Report on-going annual emissions inventories of all regulated air pollutants based
on upgraded methods, including emissions from cargo carriers



Establish a Petroleum Refinery Emissions Profile (PREP), and require that ongoing inventories include comparisons with the PREP



Report on-going crude oil quality characteristics with annual emissions inventories
(e.g., sulfur, nitrogen content, API gravity, Total Acid Number)

1

Criteria pollutants are air pollutants for which there are ambient air quality standards that set levels of
concentrations of pollutants designed to be protective of public health. Examples of criteria pollutants include ozone
and particulate matter in the air. TACs refer to up to 200 air pollutant compounds that may have health impacts in
terms of exposure though there are not yet any air quality standards. GHG refers to air pollutant compounds that
affect global warming and climate change.
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Update refinery-wide Health Risk Assessments (HRA) with enhanced emissions
inventories and revised OEHHA HRA guidelines



Enhance fence line systems and establish community air quality monitoring
systems

Proposed Regulation 12, Rule 16 includes the following steps that will result in costs to the affected
petroleum refineries:



Comply with public notification requirements and risk reduction requirements based on
refinery-specific health risk established by HRA required by Regulation 12-15;



Comply with NAAQS compliance demonstration for SO2 and PM2.5.

The analysis of the socioeconomic impacts of new Regulations 12-15 and 12-16 in Section Five are
based on the costs in Tables 1 and 2. The basis for these costs is provided after the tables.

Section
12-15-401

12-15-402
12-15-413
12-15-405
12-15-407
12-15-412
12-15-501
12-15-502

Table 1 - Regulation 12, Rule 15 Costs
Requirement
Cost (per refinery)
Annual Petroleum Refinery Emissions
Inventory (beginning with year 2015 data)
Monthly Crude Slate Report (beginning with
year 2015 data)
Petroleum Refinery Emissions Profile
Report (one-time submittal)
Provide Monthly Crude Slate Reports for
2012, 2013 & 2014 (one-time submittal)
HRA Modeling Protocol and HRA (one-time
submittals)
Fenceline and Community Air Monitoring
Plans (one time submittal)
Provide available energy utilization data
Community Air Monitoring System
(construction and operation)
Fenceline Air Monitoring System
(construction and operation)

$90,000 / year

$250,000 (one-time)
$250,000 (one-time)
Not significant
$6,000,000 (one-time construction)
$125,000 / year (maintenance &
operation)

12-15-401, 402, 413
These sections require one-time submittals related to the refinery inventory and crude slate, as well as
ongoing (monthly crude slate reports and annual inventories) are assumed to constitute one-half of a
full-time employee (FTE) with a resulting annualized cost of $90,000 at each of the Bay Area
refineries.
12-15-405
This section requires a one-time protocol submittal for the required Health Risk Assessment (HRA) and
submittal of the HRA itself. These documents are expected to be prepared by an environmental
consulting firm at a cost of no more than $250,000 at each of the Bay Area refineries. Air District staff

Applied

Development

Economics |Page 3

has contracted this type of work in the past and are familiar with the resource requirements and cost
of this type of project. Although there is a provision for a refinery to be required to submit additional
updated HRAs in the future, no additional cost is attributed to this provision because it is not clear that
this provision will ever be used.
12-15-407
The one-time fenceline and community monitoring plans are expected to be prepared by an
environmental consulting firm at a cost of no more than $250,000 at each of the Bay Area refineries.
Air District staff is familiar with the required elements of type of document and the resources required
to complete them.
12-15-412
The energy utilization data required to be provided by each refinery is data that has already been
prepared for the refineries’ own use. Therefore, no significant cost is associated with the submittal of
this data.
12-15-501 and 502
The draft Air Monitoring Guidelines prepared as a companion document to Rule 12-15 suggest that 2
permanent fenceline monitors (upwind and downwind of the refinery) and 1 to 3 permanent
community monitors (depending on meteorological conditions and the location of receptors) will be
required. In addition, temporary monitors will probably be necessary to establish pollutant gradients
to allow siting of community monitors. Total capital cost, including site development, infrastructure
development (electricity and communications) and construction is not expected to exceed $6,000,000
per refinery. Assuming $25,000 per year for maintenance and operation at each monitor, and 5
monitors per refinery, the total annual cost is not expected to exceed $125,000 per year per refinery.
Air District staff have designed, constructed and operated similar monitoring facilities and are familiar
with these costs.

Section

Table 2 - Regulation 12, Rule 16 Costs
Requirement
Cost (per refinery)

12-16-301
and 302
12-16-303

Risk Reduction Audit and Plan (one-time
submittal)
Implementation of Risk Reduction Plan.

12-16-304,
305.1 and
406
12-16-304,
305.2 and
408

SO2 and PM2.5 NAAQS compliance through
air modeling or air monitoring with no
capital costs.
SO2 and PM2.5 NAAQS compliance through
emission reductions (construction and
operation of a wet gas scrubber system)

Applied

$250,000 (one-time)
$600,000 (one-time) for diesel
particulate filter installation on all
permitted engines
$250,000 (one-time for preliminary
work leading to compliance through
Sections 12-16-305.2 and 408)
Chevron, Shell, Tesoro, Valero:
$8,200,000 / year each
(annualized);
Phillips 66: $3,000,000 / year
(annualized)
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12-16-301 and 302
These sections establish three increasing health effect thresholds (“notification risk”, “significant risk”
and “unreasonable risk”). Previous HRAs at the three refineries found that they were all below the
“notification risk” threshold. However, the HRA methodology has been revised and the Air District has
estimated, based on the new guidelines and the current refinery inventory data, that new HRAs
required by Regulation 12-16 will place all five Bay Area refineries in the “significant risk” category,
such that each refinery would perform the specified public notification of a significant risk finding, and
also prepare a Risk Reduction Audit and Plan (RRAP). Air District staff estimate that public notification
and preparation of a RRAP will cost no more than $250,000 at each of the Bay Area refineries, if
performed by an environmental consultant. The Air District regularly performs public notifications
related to facility risk and is able to estimate these costs. The Air District also has engaged
environmental consulting firms to perform work similar to an HRA and is able to estimate these costs.
12-16-303
After a refinery has prepared a Risk Reduction Audit and Plan (RRAP), it must implement the elements
of the RRAP. The RRAP itself will indicate the specific sources and operations within the refinery that
contribute most to the refinery health impact on the public, and will allow the refinery operator to
choose the most cost-effective approach to risk reduction.
For the purposes of estimating a cost of compliance for this report, it will be assumed that each
refinery will be able to reduce significantly the health risk from all stationary sources at the refinery by
installing particulate control filters (“diesel particulate filters” or “DPFs”) on all diesel engines onsite.
DPFs are used here as the example risk reduction measure because: 1) refineries use many diesel
engines, 2) most of these are older, uncontrolled engines with high emission rates, 3) the health
impact of diesel particulate is very high relative to other toxic compounds, and 4) CARB has
established that retrofits of DPFs are generally successful at achieving particulate emission reductions
of 85% or more and maximum cost of $55 per horsepower for a DPF retrofit, with no significant
increase in operations or maintenance costs (from the CARB staff report for the 2011 Stationary Diesel
Engine ATCM).
To estimate the highest expected cost of DPF implementation, the horsepower of all the permitted
diesel engines at Chevron refinery (from 2014 Title V permit), the refinery with the highest crude oil
processing rate, was summed and CARB’s retrofit cost estimate of $55 per horsepower was applied:
Total diesel horsepower: 10,914 HP at 22 diesel engines
Total estimated cost: (10,914 HP)($55/HP) = $600,000
12-16-304, 305.1 and 406
Section 304 requires a demonstration of local compliance with SO2 and PM2.5 NAAQS through air
modeling or air monitoring (Section 406). To provide a conservative cost estimate, it will be assumed
that neither modeling nor monitoring demonstrate compliance and that emission reductions (Section
407) will be required. However, $250,000 of preliminary work is estimated to occur to inform the
finding that emission reductions will be required.
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12-16-304, 305.2 and 408
When compliance with the SO2 and PM2.5 NAAQS cannot be established through the air modeling or
monitoring in Section 406, emission reductions of these pollutants will be required. For 3 refineries
(Chevron, Shell, Tesoro), compliance cost is based on the installation of a wet scrubber system with
an annualized cost of $8.2 million on FCCU exhausts to address both SO2 and PM2.5 emissions. Valero
Refinery has already installed a wet scrubbing system on their combined FCCU and Fluid Coker
exhaust stack that has resulted in significant reductions of SO2 and PM2.5. Valero therefore does not
have the compliance option of installing a wet scrubber. But given that it has already achieved
significant SO2 and PM2.5 emission reductions, the further cost of control is expected to be bounded by
the same wet scrubber cost applied to the other refineries. Phillips 66 does not operate an FCCU and
therefore does not have a single very large source of PM2.5 emissions. To significantly reduce SO2
emissions, Phillips 66 could install a hydrotreating system to reduce the sulfur content of the refinery
fuel gas that is burned throughout the refinery. District staff have estimated such a system to have an
annualized cost of $3 million.
All costs are summarized in Table 7 of Section 5, with costs shown above as occurring one-time
converted to annualized costs by applying a capital recovery factor of 0.14 to the one-time cost, as
discussed in Table 7.
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3.

METHODOLOGY

Applied Development Economics (ADE) began this analysis by preparing a statistical description of the
industry groups of which the affected sources are a part, analyzing data on the number of
establishments, jobs, and payroll. We also estimated sales generated by impacted industries, as well
as net profits for each affected industry.
This report relies heavily on the most current data available from a variety of sources, particularly the
State of California’s Employment Development Department (EDD) Labor Market Information Division.
In addition, this report relies on data from the State of California’s Energy Commission (CEC),
particularly with respect to measuring throughput capacity of the five refineries subject to these new
regulations. From the CEC, we also obtained information on retail and wholesale prices of gasoline and
other refinery products, as well as industry-specific profitability ratios.
With the above information, ADE was able to estimate net after tax profit ratios for sources affected
by the proposed new regulations. ADE calculated ratios of profit per dollar of revenue for affected
industries. The result of the socioeconomic analysis shows what proportion of profits the compliance
costs represent. Based on assumed thresholds of significance, ADE discusses in the report whether the
affected sources are likely to reduce jobs as a means of recouping the cost of compliance or as a
result of reducing business operations. To the extent that such job losses appear likely, the indirect
multiplier effects of the jobs losses are estimated using a regional IMPLAN input-output model. In
some instances, particularly where consumers are the ultimately end-users of goods and services
provided by the affected sources, we also analyzed whether costs could be passed to households in
the region.
When analyzing the socioeconomic impacts of proposed new rules and amendments, ADE attempts to
work closely within the parameters of accepted methodologies discussed in a 1995 California Air
Resources Board (ARB) report called “Development of a Methodology to Assess the Economic Impact
Required by SB513/AB969” (by Peter Berck, PhD, UC Berkeley Department of Agricultural and
Resources Economics, Contract No. 93-314, August, 1995). The author of this report reviewed a
methodology to assess the impact that California Environmental Protection Agency proposed
regulations would have on the ability of California businesses to compete. The ARB has incorporated
the methodologies described in this report in its own assessment of socioeconomic impacts of rules
generated by the ARB. One methodology relates to determining a level above or below which a rule
and its associated costs is deemed to have significant impacts. When analyzing the degree to which its
rules are significant or insignificant, the ARB employs a threshold of significance that ADE follows.
Berck reviewed the threshold in his analysis and wrote, “The Air Resources Board’s (ARB) use of a 10
percent change in [Return on Equity] ROE (i.e. a change in ROE from 10 percent to a ROE of 9
percent) as a threshold for a finding of no significant, adverse impact on either competitiveness or
jobs seems reasonable or even conservative.”
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4.

REGIONAL DEMOGRAPHIC AND
ECONOMIC TRENDS

This section of the report tracks economic and demographic contexts within which the Air District is
contemplating new Regulations 12-15 and 12-16. Table 3 tracks population growth in the nine-county
San Francisco Bay Area between 2003 and 2013, including data for the year 2008. Between 2003 and
2008, the region grew by approximately 1 percent a year. Between 2008 and 2013, the region grew
annually at a much slower rate of 0.1 percent per year. Overall, there are 7,420,453 people in the
region. At 1,868,558, Santa Clara County has the most people, while Napa has the least, at 139,255.

TABLE 3:
REGIONAL DEMOGRAPHIC TRENDS: 2003-2013
POPULATION GROWTH: SAN FRANCISCO BAY AREA
Population

Annual Percent Change

2003

2008

2013

03 - 08

08 - 13

03 - 13

California

36,199,342

38,292,687

38,340,074

1.1%

0.0%

0.6%

Bay Area

7,025,575

7,375,678

7,420,453

1.0%

0.1%

0.5%

Alameda County

1,495,162

1,556,657

1,573,254

0.8%

0.2%

0.5%

Contra Costa County

1,005,590

1,060,435

1,087,008

1.1%

0.5%

0.8%

Marin County

250,793

258,618

255,846

0.6%

-0.2%

0.2%

Napa County

131,228

137,571

139,255

0.9%

0.2%

0.6%

San Francisco County

795,042

845,559

836,620

1.2%

-0.2%

0.5%

San Mateo County

717,921

745,858

745,193

0.8%

0.0%

0.4%

1,739,939

1,857,621

1,868,558

1.3%

0.1%

0.7%

Solano County

416,379

426,729

424,233

0.5%

-0.1%

0.2%

Sonoma County

473,521

486,630

490,486

0.5%

0.2%

0.4%

Santa Clara County

Source: Applied Development Economics, based on total population estimates from The California Department of Finance (E-5
Report)

Data in Table 4 describe the larger economic context within which officials are contemplating new
Regulations 12-15 and 12-16. Businesses in the region employ over three million workers, or
3,376,819. The number of private and public sector jobs in the region grew annually by 0.5 percent
between 2008 and 2013, after having grown somewhat slightly also between 2003 and 2008 by 0.8
percent a year. Of the 3,376,819 workers, 422,634, or 12.5 percent, are in the public sector, meaning
87.5 percent of all employment is in the private sector. In the state, almost 15 percent of all jobs are
in the public sector, with 85 percent in the private sector. Relative to the state as a whole,
manufacturing, professional/technical services, and education/health service sectors comprise a
greater proportion of the regional employment base. In the region, these sectors comprise 9 percent
(manufacturing), 11 percent (professional/technical services), and 15 percent (private
education/health services) respectively of total employment. In the state, these sectors comprise 8
percent (manufacturing),7 percent (professional/technical services), and 14.6 percent (private
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education/health services) of the statewide job base. In other words, as a percent of total workforce,
the region employs more people in sectors with occupations that presumptively require more skills and
are higher-paying. Conversely, typically lower-paying sectors such as agriculture and retail represent
a higher share of the overall statewide employment base relative to the Bay Area. In the state, 2.7
percent of all jobs are in agriculture, whereas in the region, the figure is 0.4 percent. Almost 10.5
percent of all jobs in the state are in retail, while in the region, 9.8 percent of all jobs are in retail.
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TABLE 4
SAN FRANCISCO BAY AREA EMPLOYMENT TRENDS BY SECTOR: 2003-2013
Private and Public Sector Employment
Trends

2003

2008

Employment Distribution

2013

Bay Area '13

State '13

Ann. Percentage Chg:
Bay Area

03-08

08-13

Private and Public Sectors

3,158,570

3,285,661

3,376,819

Private Sector Only

2,713,025

2,837,090

2,954,185

17,710

18,726

13,315

0.4%

2.7%

1.1%

-6.6%

982

1,876

0.1%

0.2%

-10.9%

13.8%

5,497

5,591

0.2%

0.4%

3.5%

0.3%

11

Agriculture, Forestry, Fishing & Hunting

21

Mining

1,744

22

Utilities

4,639

23
31-33
42

87.5%

85.2%

0.8%

0.5%

0.9%

0.8%

Construction

177,987

178,171

151,847

4.5%

4.1%

0.0%

-3.1%

Manufacturing

361,948

343,551

308,961

9.1%

8.1%

-1.0%

-2.1%

Wholesale Trade

123,213

116,685

121,274

3.6%

4.5%

-1.1%

0.8%

44-45

Retail Trade

335,893

333,952

329,247

9.8%

10.4%

-0.1%

-0.3%

48-49

Transportation and Warehousing

51,995

54,050

68,846

2.0%

2.8%

0.8%

5.0%

51

Information

117,546

114,889

136,214

4.0%

2.9%

-0.5%

3.5%

52

Finance and Insurance

150,174

136,632

118,304

3.5%

3.4%

-1.9%

-2.8%

53

Real Estate and Rental and Leasing

61,693

58,089

55,222

1.6%

1.7%

-1.2%

-1.0%

54

Professional and Technical Services

277,412

344,560

378,755

11.2%

7.4%

4.4%

1.9%

55

Management of Companies and Enterprises

67,779

60,845

69,367

2.1%

1.4%

-2.1%

2.7%

56

Administrative and Waste Services

61

Educational Services

62

Health Care and Social Assistance

71

Arts, Entertainment, and Recreation

72

Accommodation and Food Services

177,198

185,013

192,231

5.7%

6.4%

0.9%

0.8%

63,905

76,185

88,322

2.6%

2.0%

3.6%

3.0%

283,259

305,784

417,312

12.4%

12.6%

1.5%

6.4%

48,740

51,438

57,255

1.7%

1.7%

1.1%

2.2%

252,693

283,578

314,978

9.3%

9.1%

2.3%

2.1%

81

Other Services, Ex. Public Admin

137,155

156,925

114,764

3.4%

3.1%

2.7%

-6.1%

99

UNCLASSIFIED ESTABLISHMENTS

342

11,538

10,504

0.3%

0.4%

102.1%

-1.9%

Public Sector Only (Federal, State and Local)

445,545

448,571

422,634

12.5%

14.8%

0.1%

-1.2%

Public Sector (excluding public educ.)

299,104

302,052

281,196

8.3%

8.2%

0.2%

-1.4%

6111

Public Education: Elementary and Secondary

112,275

105,053

104,467

3.1%

4.7%

-1.3%

-0.1%

6112

Public Education: Junior College

9,850

16,629

11,910

0.4%

0.6%

11.0%

-6.5%

6113

Public Education: Colleges and Universities
Public Education: Other

24,316

24,837

25,024

0.7%

1.2%

0.4%

0.2%

611z

37

0.0%

0.0%

Source: Applied Development Economics, based on California EDD LMID
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Table 4 also shows the precipitous decline in employment in industries most-affected by the downturn in
the economy that began in late 2007, namely housing. Construction employment declined by 3.1 percent
per year between 2008 and 2013, with finance and insurance dropping by 2.8 percent per year, and real
estate dropping by 1.0 percent. On a positive note, employment in health care increased annually by 6.4
percent annually between 2008 and 2013, and transportation-warehousing increased annually by five
percent.
Proposed Regulations 12-15 and 12-16 affect one particular industry in the Bay Area, namely refineries.
While the California EDD LMID reports that there are 23 refineries in the nine-county region, more than
likely, this state agency applied a broader definition for refinery operations in the region. Appendix A
identifies a number of “refineries” included in the EDD LMID’s database; as this shows, many are not full
scale refineries but rather are engaged in a variety of petroleum-related operations. Nonetheless, Table
5 shows refinery trends per the EDD-LMID. What is striking about Table 5 is the high average pay
workers garner in this industry.

TABLE 5:
SF BAY AREA EDD-LMID REFINERY TRENDS, 1999-2009
2003

03-08 CAGR

08-13 CAGR

23

23

-8.05%

0.00%

6,738

7,816

5,323

3.01%

-7.39%

$768,112,469

$1,326,728,738

$986,117,494

11.55%

-5.76%

$114,006

$169,756

$185,250

8.29%

1.76%

Employment

Average Pay

2013

35

Establishments

Payroll

2008

Source: Applied Development Economics, Inc., based on California EDD LMID

Table 6 identifies the businesses in the Bay Area that are full-scale refineries. The list comes from the
CEC, which also included each refinery’s throughput capacity. Of the five operating refineries in the
region, Chevron is the largest, with the capacity to refine 245,271 42-gallon barrels of crude oil per day.
At 78,400, Phillips 66 has the lowest throughput capacity.

TABLE 6
BAY AREA REFINERIES ( CALIFORNIA ENERGY COMMISSION) AND CRUDE OIL CAPACITY
Refinery

Barrels Per Day

Chevron U.S.A. Inc., Richmond Refinery

245,271

Tesoro Refining & Marketing Company, Golden Eagle (Avon/Rodeo) Refinery

166,000

Shell Oil Products US, Martinez Refinery

156,400

Valero Benicia Refinery

132,000

Phillips 66, Rodeo San Francisco Refinery

78,400

Source: Applied Development Economics, Inc., based on California Energy Commission
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5.

SOCIOECONOMIC IMPACT
ANAL Y SI S

This section of the report analyzes socioeconomic impacts stemming from new Regulations 12-15 and 1216. If the proposed new regulations are adopted, the District estimates that the five impacted refineries
would incur total annualized costs ranging from $4.3 million to $9.5 million for ten years, the period over
which costs associated with capital equipment would be amortized. After the amortization period, ongoing
costs of $215,000 per year per refinery would continue for additional inventories, reports and operation
and maintenance of air monitoring systems.
The five affected sources’ combined throughput capacity is approximately 674,582 42-gallon barrels per
day, which takes into consideration periods when refineries may be off-line. While the affected sources
refine 674,582 barrels of crude oil per day, they generate an estimated 693,044 gallons of refined
products a day. Assuming a 87 percent utilization rate, and further estimating the price of refined
product at $120 per barrel2, we estimate the affected refineries generate $30.3 billion in revenues a year,
from which is generated $2.1 billion in after-tax net profits. When comparing these figures with the
annualized costs stemming from the proposed new regulations, we obtain cost-to-net profit ratio ranging
from 1.5 percent to 2.7 percent. As a result, impacts are less than significant. Moreover, because
this establishment is not a small business, small businesses are not disproportionately impacted by the
proposed regulations.

2

$119.80 per barrel of gasoline =
((436,600*$124.26)GASOLINE+(124,748*$112.35)JET FUEL+(131,748*$112.35)KEROSENE, OTHERS ) / (693,044) TOTAT REFINED PRODUCTS
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TABLE 7
SOCIOECONOMIC IMPACT ANALYSIS: PROPOSED NEW RULES REGULATION 12, RULE 15 & REGULATION 12, RULE 16
All Sources

Effective Barrels of Crude Per Day
Estimated Revenues
Estimated Net Profits

Chevron

Tesoro

Shell

Valero

Phillips 66

674,582

212,648

143,921

135,598

114,443

67,972

$30.3 billion

$9.6 billion

$6.5 billion

$6.1 billion

$5.1 billion

$3.1 billion

$2.1 billion

$653 million

$442 million

$416 million

$351 million

$208 million

Annual Costs for Regulations 12-15, 12-16 with one-time costs annualized by applying a capital recovery factor (CRF) factor of 0.14. This CRF is derived
using BAAQMD’s cost-effectiveness methodology in the BACT-TBACT Workbook and assuming an interest rate of 6% and “project horizon” of 10 years.
Reg 12-15-401, 402, 413, 405: Inventories
and Crude Reports (Initial & Annual)
Reg 12-15-405: HRA Protocol and HRA
Preparation (annualized)
Reg 12-15-407: Fenceline and Community
Air Monitoring Plans (annualized)
Reg 12-15-501 & 502: Fenceline & Community Monitoring Construction (annualized)
Reg 12-15-501 & 502: Fenceline & Community Monitoring, Operation & Maintenance
Reg 12-16-301 and 302: Risk Reduction
Audit and Plan Preparation (annualized)
Reg 12-16-303: Implementation of Risk
Reduction Plan (annualized)
Reg 12-16-304, 305.1, 406: Preliminary
Modeling or Monitoring (annualized)
Reg 12-16-304, 305.2, 407: SO2 and PM2.5

emission reductions (annualized)
Total Annualized Costs
Cost to Net Profits
Significant?

$450,000

$90,000

$90,000

$90,000

$90,000

$90,000

$175,000

$35,000

$35,000

$35,000

$35,000

$35,000

$175,000

$35,000

$35,000

$35,000

$35,000

$35,000

$4,200,000

$840,000

$840,000

$840,000

$840,000

$840,000

$625,000

$125,000

$125,000

$125,000

$125,000

$125,000

$175,000

$35,000

$35,000

$35,000

$35,000

$35,000

$420,000

$84,000

$84,000

$84,000

$84,000

$84,000

$175,000

$35,000

$35,000

$35,000

$35,000

$35,000

$35,800,000

$8,200,000

$8,200,000

$8,200,000

$8,200,000

$3,000,000

$42,195,000

$9,479,000

$9,479,000

$9,479,000

$9,479,000

$4,279,000

2.0%

1.5%

2.1%

2.3%

2.7%

2.1%

No, in all cases

No, in all cases

No, in all cases

No, in all cases

No, in all cases

No, in all cases
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6.

APPENDIX A: LIST OF EDD-LMID
BAY AREA “REFINERIES”

County

Name of Establishments

City

Number of Workers

Alameda

DASSEL'S PETROLEUM INC

FREMONT

1-4 employees

Alameda

RCA OIL RECOVERY

NEWARK

1-4 employees

Contra Costa

BAY AREA DIABLO PETROLEUM CO

CONCORD

1-4 employees

Contra Costa

CHEVRON CORP

RICHMOND

1-4 employees

Contra Costa

CHEVRON CORP

PACHECO

20-49 employees

Contra Costa

CHEVRON CORPORATION

SAN RAMON

5,000-9,999

Contra Costa

PHILLIPS 66 RODEO REFINERY

RODEO

500-999 employees

Contra Costa

GENERAL PETROLEUM

RICHMOND

10-19 employees

Contra Costa

GOLDEN GATE PETROLEUM

RICHMOND

1-4 employees

Contra Costa

GOLDEN GATE PETROLEUM

RICHMOND

1-4 employees

Contra Costa

GOLDEN GATE PETROLEUM

CONCORD

1-4 employees

Contra Costa

NU STAR

MARTINEZ

20-49 employees

Contra Costa

PITCOCK PETROLEUM INC

PLEASANT HILL

10-19 employees

Contra Costa

SHELL MARTINEZ REFINERY

MARTINEZ

500-999 employees

Contra Costa

TESORO GOLDEN EAGLE REFINERY

PACHECO

500-999 employees

Contra Costa

UOP

DANVILLE

1-4 employees

Marin

GRAND PETROLEUM

SAN RAFAEL

1-4 employees

Marin

GREENLINE INDUSTRIES LLC

LARKSPUR

20-49 employees

San Francisco

DOUBLE AA CORP

SAN FRANCISCO

1-4 employees

San Francisco

R B PETROLEUM SVC

SAN FRANCISCO

5-9 employees

San Francisco

SEAYU ENTERPRISES INC

SAN FRANCISCO

5-9 employees

San Mateo

DOUBLE AA CORP

SOUTH SAN FRANCISCO

5-9 employees

San Mateo

SABEK INC

SOUTH SAN FRANCISCO

5-9 employees

San Mateo

SEAPORT REFINING & ENVRNMNTL

REDWOOD CITY

5-9 employees

Santa Clara

COAST OIL CO LLC

SAN JOSE

20-49 employees

Santa Clara

SHELL OIL PRODUCTS US

SAN JOSE

1-4 employees

Solano

BAY AREA DIABLO PETROLEUM CO

BENICIA

1-4 employees

Solano

CAT TECH INC

DIXON

1-4 employees

Solano

DANVILLE PETROLEUM

VALLEJO

5-9 employees

Solano

GOLDEN GATE PETROLEUM

BENICIA

1-4 employees

Solano

RUBICON OIL

BENICIA

1-4 employees

Solano

TIMEC CO INC

VALLEJO

20-49 employees

Solano

VALERO BENICIA REFINERY

BENICIA

250-499 employees

Solano

VALERO REFINING CO

BENICIA

1-4 employees

Solano

VALERO REFINING CO

BENICIA

1-4 employees

Sonoma

BAY AREA DIABLO PETROLEUM CO

CLOVERDALE

1-4 employees

Sonoma

ROYAL PETROLEUM CO INC

PETALUMA

5-9 employees

Source: ADE, Inc., based on California EDD LMID “Employers By Industry” Database
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EXHIBIT B

Benicia

Sign InIn
Sign

home

OUR BUSINESS

INVESTOR RELATIONS

STORES

contact us

news room

PRODUCTS

COMMUNITY

BUSINESS PARTNERS

ENVIRONMENT & SAFETY

CAREERS @ VALERO

Valero > Our Business > Our Locations > Refineries > Benicia

Benicia

email this page

View other refineries...
Select...
Select...

Go

Overview

Valero acquired the Benicia Refinery in 2000. Built as a grass-roots project in 1968, this
plant has undergone significant modifications and upgrades to become what it is today
one of the most complex refineries in the United States. Approximately 70 percent of the
refinery’s product slate is CARB gasoline, California’s clean-burning fuel. The refinery also
has significant asphalt production capabilities and produces 35 percent of the asphalt
supply in northern California. Currently, the refinery processes domestic crude from the
San Joaquin Valley in California and the Alaska North Slope, along with foreign sour
crudes.
Commissioned in 1968, with significant upgrades since that time
Acquired from ExxonMobil in 2000
Total feedstock throughput capacity of 170,000 barrels per day
Products including propane, butane, CARB gasoline, ultra-low-sulfur diesel
(ULSD), jet fuel, fuel oil, residual oil and asphalt
Produces 10 percent of the clean-burning California Air Resources Board (CARB)
gasoline used in California and 25 percent of the CARB used in the San
Francisco Bay Area
Located on 800 acres on the Carquinez Strait, a tributary of San Francisco Bay
Strategic position allowing refinery to receive feedstocks by both ship and
pipeline
Products shipped via pipeline, truck, rail, barge and ship
Employs approximately 480 personnel

Awards & Honors
Re-approved as a Cal/OSHA
Voluntary Protection Program Star
Site in 2014, the agency's highest
plant safety designation
Received three American Fuel &
Petrochemical Manufacturers
(AFPM) safety awards for 2014,
including:
   o Meritorious Safety Performance
Award – 0.0 Total Recordable
Incidence Rate (TRIR)
   o Award for Safety Achievement –
1 million-plus employee hours
without a lost employee workday
case involving days away from work
(2,583,278)
   o Award for Safety Achievement –
1+ years without a lost workday case
involving days away from work (2
years)
Recognized as a multiple-time
winner of the United Way of the Bay
Area’s Spirit of the Bay Award, the
organization’s top honor
Past winner of the Benicia Chamber
of Commerce Business of the Year
award

Community Activities
Employees pledged more than $482,000 to the
United Way of the Bay Area for 2015, with
company match projected to bring total
donations to approximately $723,000
Nominated 20 organizations to receive
$345,000 in donations from the Valero Texas
Open Benefit for Children in 2014. Recipients
included:
   o Bay Area Crisis Nursery
   o Benicia Community Action Council
   o Benicia Education Foundation
   o Boys & Girls Club of El Sobrante
   o Camp Taylor
   o Child Haven
   o Childrens Music and Arts Foundation

http://www.valero.com/ourbusiness/ourlocations/refineries/pages/benicia.aspx[2/3/2016 6:37:20 PM]

Work at this location.
Open Positions
Contact Us
Benicia Refinery
3400 East 2nd Street
Benicia, California 94510-1097
Send Email
(707) 745-7011
Community Relations
Send Email
(210) 345-2000

Benicia
   o Childrens Nurturing Project
   o Continentals of Omega Boys & Girls Club
   o Court Appointed Special Advocates CASA
   o Cystic Fibrosis Foundation-NorCal Chapter
   o East Bay College Fund
   o Harbor House
   o Horseplay Therapeutic Riding Center
   o Junior Achievement of Northern California
   o Loma Vista Farm
   o Matt Garcia Foundation
   o Royal Family Kids Camps Inc.
   o Take Wings
   o Vacaville Neighborhood Boys & Girls Club
Employees logged 1,924 volunteer hours for a
variety of projects in 2014.
Current and past activities include:
   o Collaborating with United Way of the Bay
Area to launch the 2-1-1 phone number in
Solano County
   o Supported the Food Bank of Contra Costa
and Solano Counties through a variety of
events including the Motorcycle Food Run and
the Stuff the Truck Campaign
   o Organizing and staffng the Tutoring
Program at Benicia schools
   o Participating in blood drives benefiting the
Blood Centers of the Pacific
   o “Adopting” families during the holiday,
providing them with clothing, shoes, toys,
household appliances, furniture, beddings,
bikes, strollers, food and gas certificates and
holiday trees and ornaments

Copyright @ 2016 Valero Marketing and Supply Company. All Rights Reserved. Website Feedback:

Send Email

EEO | Reasonable Accommodation | Legal Notice | Privacy Statement

http://www.valero.com/ourbusiness/ourlocations/refineries/pages/benicia.aspx[2/3/2016 6:37:20 PM]

EXHIBIT C

KAMALA D. HARRIS
Attorney General

State of California
DEPARTMENT OF JUSTICE

Environmental Justice at the Local and Regional Level
Legal Background
Cities, counties, and other local governmental entities have an important role to play in ensuring
environmental justice for all of California’s residents. Under state law:
“[E]nvironmental justice” means the fair treatment of people of all races, cultures,
and incomes with respect to the development, adoption, implementation, and
enforcement of environmental laws, regulations, and policies.
(Gov. Code, § 65040.12, subd. (e).) Fairness in this context means that the benefits of a healthy
environment should be available to everyone, and the burdens of pollution should not be focused
on sensitive populations or on communities that already are experiencing its adverse effects.
Many local governments recognize the advantages of environmental justice; these include
healthier children, fewer school days lost to illness and asthma, a more productive workforce,
and a cleaner and more sustainable environment. Environmental justice cannot be achieved,
however, simply by adopting generalized policies and goals. Instead, environmental justice
requires an ongoing commitment to identifying existing and potential problems, and to finding
and applying solutions, both in approving specific projects and planning for future development.
There are a number of state laws and programs relating to environmental justice. This document
explains two sources of environmental justice-related responsibilities for local governments,
which are contained in the Government Code and in the California Environmental Quality Act
(CEQA).
Government Code
Government Code section 11135, subdivision (a) provides in relevant part:
No person in the State of California shall, on the basis of race, national origin,
ethnic group identification, religion, age, sex, sexual orientation, color, or
disability, be unlawfully denied full and equal access to the benefits of, or be
unlawfully subjected to discrimination under, any program or activity that is
conducted, operated, or administered by the state or by any state agency, is funded
directly by the state, or receives any financial assistance from the state….
While this provision does not include the words “environmental justice,” in certain
circumstances, it can require local agencies to undertake the same consideration of fairness in the
distribution of environmental benefits and burdens discussed above. Where, for example, a
general plan update is funded by or receives financial assistance from the state or a state agency,
the local government should take special care to ensure that the plan’s goals, objectives, policies
and implementation measures (a) foster equal access to a clean environment and public health
benefits (such as parks, sidewalks, and public transportation); and (b) do not result in

concentration of polluting activities near communities that fall into the categories defined in
Government Code section 11135.1 In addition, in formulating its public outreach for the general
plan update, the local agency should evaluate whether regulations governing equal “opportunity
to participate” and requiring “alternative communication services” (e.g., translations) apply.
(See Cal. Code Regs., tit. 22, §§ 98101, 98211.)
Government Code section 11136 provides for an administrative hearing by a state agency to
decide whether a violation of Government Code section 11135 has occurred. If the state agency
determines that the local government has violated the statute, it is required to take action to
“curtail” state funding in whole or in part to the local agency. (Gov. Code, § 11137.) In
addition, a civil action may be brought in state court to enforce section 11135. (Gov. Code, §
11139.)
California Environmental Quality Act (CEQA)
Under CEQA, “public agencies should not approve projects as proposed if there are feasible
alternatives or feasible mitigation measures available which would substantially lessen the
significant environmental effects of such projects ….” (Pub. Res. Code, § 21002.) CEQA does
not use the term “environmental justice.” Rather, CEQA centers on whether a project may have
a significant effect on the physical environment. Under CEQA, human beings are an integral
part of the “environment.” An agency is required to find that a “project may have a ‘significant
effect on the environment’” if, among other things, “[t]he environmental effects of a project will
cause substantial adverse effects on human beings, either directly or indirectly[.]” (Pub. Res.
Code, § 21083, subd. (b)(3); see also CEQA Guidelines,2 § 15126.2 [noting that a project may
cause a significant effect by bringing people to hazards].) As set out below, by following wellestablished CEQA principles, local governments can help achieve environmental justice.
CEQA’s Purposes
The importance of a healthy environment for all of California’s residents is reflected in CEQA’s
purposes. In passing CEQA, the Legislature determined:
•

“The maintenance of a quality environment for the people of this state now and in the
future is a matter of statewide concern.” (Pub. Res. Code, § 21000, subd. (a).)

•

We must “identify any critical thresholds for the health and safety of the people of the
state and take all coordinated actions necessary to prevent such thresholds from being
reached.” (Id. at subd. (d).)

1

To support a finding that such concentration will not occur, the local government likely will
need to identity candidate communities and assess their current burdens.
2
The CEQA Guidelines (Cal. Code Regs., tit. 14, §§ 15000, et seq.) are available at
http://ceres.ca.gov/ceqa/.
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•

“[M]ajor consideration [must be] given to preventing environmental damage, while
providing a decent home and satisfying living environment for every Californian.” (Id. at
subd. (g).)

•

We must “[t]ake all action necessary to provide the people of this state with clean air and
water, enjoyment of aesthetic, natural, scenic, and historic environmental qualities, and
freedom from excessive noise.” (Pub. Res. Code, § 21001, subd. (b).)

Specific provisions of CEQA and its Guidelines require that local lead agencies consider how the
environmental and public health burdens of a project might specially affect certain communities.
Several examples follow.
Environmental Setting and Cumulative Impacts
There are a number of different types of projects that have the potential to cause physical impacts
to low-income communities and communities of color. One example is a project that will emit
pollution. Where a project will cause pollution, the relevant question under CEQA is whether
the environmental effect of the pollution is significant. In making this determination, two longstanding CEQA considerations that may relate to environmental justice are relevant – setting and
cumulative impacts.
It is well established that “[t]he significance of an activity depends upon the setting.” (Kings
County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 718 [citing CEQA
Guidelines, § 15064, subd. (b)]; see also id. at 721; CEQA Guidelines, § 15300.2, subd. (a)
[noting that availability of listed CEQA exceptions “are qualified by consideration of where the
project is to be located – a project that is ordinarily insignificant in its impact on the environment
may in a particularly sensitive environment be significant.”]) For example, a proposed project’s
particulate emissions might not be significant if the project will be located in a sparsely
populated area, but may be significant if the project will be located in the air shed of a
community whose residents may be particularly sensitive to this type of pollution, or already are
experiencing higher-than-average asthma rates. A lead agency therefore should take special care
to determine whether the project will expose “sensitive receptors” to pollution (see, e.g., CEQA
Guidelines, App. G); if it will, the impacts of that pollution are more likely to be significant.3
In addition, CEQA requires a lead agency to consider whether a project’s effects, while they
might appear limited on their own, are “cumulatively considerable” and therefore significant.
(Pub. Res. Code, § 21083, subd. (b)(3).) “‘[C]umulatively considerable’ means that the
incremental effects of an individual project are considerable when viewed in connection with the
effects of past projects, the effects of other current projects, and the effects of probable future
projects.” (Id.) This requires a local lead agency to determine whether pollution from a
3

“[A] number of studies have reported increased sensitivity to pollution, for communities with
low income levels, low education levels, and other biological and social factors. This
combination of multiple pollutants and increased sensitivity in these communities can result in a
higher cumulative pollution impact.” Office of Environmental Health Hazard Assessment,
Cumulative Impacts: Building a Scientific Foundation (Dec. 2010), Exec. Summary, p. ix,
available at http://oehha.ca.gov/ej/cipa123110.html.
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proposed project will have significant effects on any nearby communities, when considered
together with any pollution burdens those communities already are bearing, or may bear from
probable future projects. Accordingly, the fact that an area already is polluted makes it more
likely that any additional, unmitigated pollution will be significant. Where there already is a high
pollution burden on a community, the “relevant question” is “whether any additional amount” of
pollution “should be considered significant in light of the serious nature” of the existing problem.
(Hanford, supra, 221 Cal.App.3d at 661; see also Los Angeles Unified School Dist. v. City of Los
Angeles (1997) 58 Cal.App.4th 1019, 1025 [holding that “the relevant issue … is not the relative
amount of traffic noise resulting from the project when compared to existing traffic noise, but
whether any additional amount of traffic noise should be considered significant in light of the
serious nature of the traffic noise problem already existing around the schools.”])
The Role of Social and Economic Impacts Under CEQA
Although CEQA focuses on impacts to the physical environment, economic and social effects
may be relevant in determining significance under CEQA in two ways. (See CEQA Guidelines,
§§ 15064, subd. (e), 15131.) First, as the CEQA Guidelines note, social or economic impacts
may lead to physical changes to the environment that are significant. (Id. at §§ 15064, subd. (e),
15131, subd. (a).) To illustrate, if a proposed development project may cause economic harm to
a community’s existing businesses, and if that could in turn “result in business closures and
physical deterioration” of that community, then the agency “should consider these problems to
the extent that potential is demonstrated to be an indirect environmental effect of the proposed
project.” (See Citizens for Quality Growth v. City of Mt. Shasta (1988) 198 Cal.App.3d 433,
446.)
Second, the economic and social effects of a physical change to the environment may be
considered in determining whether that physical change is significant. (Id. at §§ 15064, subd.
(e), 15131, subd. (b).) The CEQA Guidelines illustrate: “For example, if the construction of a
new freeway or rail line divides an existing community, the construction would be the physical
change, but the social effect on the community would be the basis for determining that the effect
would be significant.” (Id. at § 15131, subd. (b); see also id. at § 15382 [“A social or economic
change related to a physical change may be considered in determining whether the physical
change is significant.”])
Alternatives and Mitigation
CEQA’s “substantive mandate” prohibits agencies from approving projects with significant
environmental effects if there are feasible alternatives or mitigation measures that would
substantially lessen or avoid those effects. (Mountain Lion Foundation v. Fish and Game
Commission (1997) 16 Cal.4th 105, 134.) Where a local agency has determined that a project
may cause significant impacts to a particular community or sensitive subgroup, the alternative
and mitigation analyses should address ways to reduce or eliminate the project’s impacts to that
community or subgroup. (See CEQA Guidelines, § 15041, subd. (a) [noting need for “nexus”
between required changes and project’s impacts].)
Depending on the circumstances of the project, the local agency may be required to consider
alternative project locations (see Laurel Heights Improvement Assn. v. Regents of University of
California (1988) 47 Cal.3d 376, 404) or alternative project designs (see Citizens of Goleta
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Valley v. Board of Supervisors (1988) 197 Cal.App.3d 1167, 1183) that could reduce or
eliminate the effects of the project on the affected community.
The lead agency should discuss and develop mitigation in a process that is accessible to the
public and the affected community. “Fundamentally, the development of mitigation measures,
as envisioned by CEQA, is not meant to be a bilateral negotiation between a project proponent
and the lead agency after project approval; but rather, an open process that also involves other
interested agencies and the public.” (Communities for a Better Environment v. City of Richmond
(2010) 184 Cal.App.4th 70, 93.) Further, “[m]itigation measures must be fully enforceable
through permit conditions, agreements, or other legally binding instruments.” (CEQA
Guidelines, § 15126.4, subd. (a)(2).)
As part of the enforcement process, “[i]n order to ensure that the mitigation measures and
project revisions identified in the EIR or negative declaration are implemented,” the local agency
must also adopt a program for mitigation monitoring or reporting. (CEQA Guidelines, § 15097,
subd. (a).) “The purpose of these [monitoring and reporting] requirements is to ensure that
feasible mitigation measures will actually be implemented as a condition of development, and
not merely adopted and then neglected or disregarded.” (Federation of Hillside and Canyon
Assns. v. City of Los Angeles (2000) 83 Cal.App.4th 1252, 1261.) Where a local agency adopts a
monitoring or reporting program related to the mitigation of impacts to a particular community
or sensitive subgroup, its monitoring and reporting necessarily should focus on data from that
community or subgroup.
Transparency in Statements of Overriding Consideration
Under CEQA, a local government is charged with the important task of “determining whether
and how a project should be approved,” and must exercise its own best judgment to “balance a
variety of public objectives, including economic, environmental, and social factors and in
particular the goal of providing a decent home and satisfying living environment for every
Californian.” (CEQA Guidelines, § 15021, subd. (d).) A local agency has discretion to approve
a project even where, after application of all feasible mitigation, the project will have
unavoidable adverse environmental impacts. (Id. at § 15093.) When the agency does so,
however, it must be clear and transparent about the balance it has struck.
To satisfy CEQA’s public information and informed decision making purposes, in making a
statement of overriding considerations, the agency should clearly state not only the “specific
economic, legal, social, technological, or other benefits, including region-wide or statewide
environmental benefits” that, in its view, warrant approval of the project, but also the project’s
“unavoidable adverse environmental effects[.]” (Id. at subd. (a).) If, for example, the benefits of
the project will be enjoyed widely, but the environmental burdens of a project will be felt
particularly by the neighboring communities, this should be set out plainly in the statement of
overriding considerations.
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****
The Attorney General’s Office appreciates the leadership role that local governments have
played, and will continue to play, in ensuring that environmental justice is achieved for all of
California’s residents. Additional information about environmental justice may be found on the
Attorney General’s website at http://oag.ca.gov/environment.
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