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October 5, 2018 Via US Mail and Email

Gary S. Winuk

KAUFMAN LEGAL GROUP
777 S. Figueroa Street, Suite 4050
Los Angeles, CA 90017

RE: Polling in Benicia California by Research America and EMC Research

Dear Mr. Winuk:

Thank you for your letter and your telephone calls. As I mentioned to you on the call yesterday,
the City Council has directed me to send this letter to Research America and EMC Research.

understand vou represent them.

The City of Benicia wishes to inform you that the City has several election related ordinances.
You may find copies of the ordinances on line at https://www.codepublishing.com/CA/Benicia/
Chapters 1.36, 1.40 and 1.42 are the main election ordinances. In particular, I draw your
attention to Chapter 1.40 “Disclosure of Contributions and Expenditures in Candidate and Ballot
Measure Elections.” From the reports I received, the polling by your clients may have contained
“push™ questions without disclosing the payor and amount spent. The caller also did not provide
a “paid for by” disclaimer at the end of the phone calls.

In order to avoid having to issue a subpoena, I would ask that you voluntarily provide a copy of
the poll questions to me within the next 72 hours.

The City believes strongly that an open, fair and truthful election process is essential to
promoting and improving public trust in the election process. The City also believes that
candidates should have meaningful opportunities to respond to claims about their qualifications
and positions on issues. For these reasons the City Council asked me to request that you file the
required disclosure reports for any future push polls that meet the definition of an independent
expenditure and provide a disclaimer on them.

The City also requests the following information related to the current poll:

1. The actual questions used in the poll.
2. An itemized invoice showing the dates, times and number of calls made.

ELIZABETH PATTERSON, Mayor LORIE TINFOW, City Manager
Members of the City Council KENNETH C. PAULK, City Treasurer
STEVE YOUNG, Fice Mayor . TOM CAMPBELL . MARK C. HUGHES . ALAN M. SCHWARTZMAN LISA WOLFE, City Clerk
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After you and I spoke yesterday, I received a call from Don Wilson, the Vice President and
General Manager of the Valero Benicia Refinery. He informed me that Valero sponsored the
calls so we no longer need to know who authorized the poll. I appreciate Valero’s willingness to
help address the City’s concerns.

I am providing a copy of Chapter 1.40 for your reference. The City asks that you comply with
the Benicia Municipal Code.

Thank you for your cooperation.

Very Truly Yours,

Heather C. Mc Laugh%

City Attorney
Enclosure

ce! City Council
City Clerk
City Manager
Assistant City Manager
Steve Churchwell
Don Wilson



Chapter 1.40
DISCLOSURE OF CONTRIBUTIONS AND EXPENDITURES IN CANDIDATE AND BALLOT
MEASURE ELECTIONS

Sections:
1.40.010 Purpose.
1.40.020 Definitions.
1.40.030 Additional campaign statements.
1.40.040 Supplemental independent expenditure reports in candidate elections.
1.4 1 Independent expenditure in 45 days preceding election.
1.40.042 Disclaimer requirements for campaign communications funded by independent expenditures.
1.40.050 Access to records.
1.40.060 Ballot measure finance disclosure.
1.40.070 Contributor occupation and employer.

1.40.080 Campaign literature — Filing with city clerk.
1.40.090 Recordkeeping.

140,100 Disclaimers on campaign communications,
1.40.110 Duties of city clerk and city attorney.
1.40.120 Enforcement.

1.40.140 Verification.
1.40.150 Injunction.

1.40.010 Purpose.

This chapter is intended to supplement the Political Reform Act of 1974. (Ord. 09-08 § 1; Ord. 07-18 § 1).

1.40.020 Definitions.

The definitions set forth in the Political Reform Act of 1974 as amended (Government Code Sections 82000 through
82055) shall govern the interpretation of this chapter, unless otherwise specified herein. (Ord. 09-08 § 1; Ord. 07-18

§1).

1.40.030 Additional campaign statements.

A. In addition to the campaign statements required to be filed pursuant to the Political Reform Act, commencing with
Government Code Section 8100, as amended, candidates for mayor and city council, their controlled committees and
committees primarily formed to support or oppose these candidates shall file an additional pre-election statement by
4:30 p.m. on the Wednesday immediately preceding the election. This statement shall have a closing date of the prior
Sunday and shall cover activity and payments accurring from the closing date of the |ast report filed by the candidate or
committee through and including that Sunday.

B. In addition to the campaign statements required to be filed pursuant to the Political Reform Act, commencing with
Government Code Section 8100, as amended, candidates for mayor and city council, their controlled committees and
committees primarily formed to support or oppose these candidates shall file a post-election statement by 4:30 p.m. on
the Friday immediately following the election. This statement shall include all activity and payments occurring from the
closing date of the last report filed by the candidate or committee through and including Election Day. (Ord. 09-08 § 1;
Ord. 07-18 § 1).

1.40.040 Supplemental independent expenditure reports in candidate elections.

Any person or committee making independent expenditures totalling $1,000 or more in a calendar year, supporting or
opposing a candidate for mayor or city council, regardless of where or when it files its campaign reports under the
Political Reform Act, the Federal Election Campaign Act, or any similar law, shall file a California Supplemental
Independent Expenditure Report (Form 465) with the city clerk at the same time as the mayoral and city council



candidates, covering the same period and disclosing the information required by that statement. (Ord. 09-08 § 1; Ord.
07-18 § 1),

1.40.041 Independent expenditures in 45 days preceding election,

A. Disclosure of Expenditures. Any person, including any committee, that makes or incurs independent expenditures of
$1,000 or more in support of or in opposition to any city measure or candidate for mayor or city council, in the 45 days
before an election in which the measure or candidate appears on the ballot, shall notify the city clerk within 24 hours by
personal delivery, fax or email each time one or more expenditures which meet this threshold are made.

B. Contents of Notice.
1. The notice shall specify:
a. Each candidate or measure supported or opposed by the expenditure;
b. The amount spent to support or oppose each candidate or measure;
c. Whether the candidate or measure was supported or opposed;
d. The date and amount of each expenditure;
e. A description of the type of communication for which the expenditure was made;
f. The name and address of the person making the expenditure; and
g. The name and address of the payee.

2. The notice shall include a statement that the expenditure was not made at the behest of any candidate or ballot
measure proponent who benefited from the expenditure.

3. The notice shall be signed under penalty of perjury by both a responsible officer and the treasurer of the
committee making the expenditure.

C. Notification to Candidates of Expenditures. The city clerk will notify all candidates by fax or e-mail in the affected race
within one business day after receiving the notice of independent expenditures of $1,000 or more. The notification will
indicate the candidate who was supported or opposed by the expenditure and include a copy of the communication
provided by the person or group making the expenditure.

D. Exemption for Regularly Published Newsletters. For purposes of the notification required by subsection (A) of this
section, payments by an organization for its regularly published newsletter or periodical, if the circulation is limited to the
organization's members, employees, shareholders, other affiliated individuals and those who request or purchase the
publication, shall not be required to be reported. (Ord. 09-08 § 1).

1.40.042 Disclaimer requirements for campaign communications funded by independent
expenditures.

A. Campaign communications funded by an independent expenditure supporting or opposing city candidates or city
measures shall include the phrase “Not authorized by a candidate,” and shall also include the name of any contributor of
$2,500 or more made in the past six months to a committee funding the independent expenditure, in the phrase “Major
Funding Provided By [Name of Contributor(s)]." Expenditures of $2,500 or more that are earmarked for any other
candidate or ballot measure outside of the city of Benicia need not be disclosed.

B. The disclosures required by this section shall be presented in a clear and conspicuous manner to give the reader,
observer or listener adequate notice, as specified below:

1. For printed campaign communications that measure no more than 24 inches by 36 inches, all disclosure
statements required by this section shall be printed using a typeface that is easily legible to an average reader or



viewer, but is not less than 10-point type in contrasting color to the background on which it appears. For printed
campaign communications larger than this size in area, all disclosure statements shall constitute at least five
percent of the height of the material and shall be printed in contrasting color.

2. For video broadcasts including television, satellite and cable campaign communications, the information shall be
both written and spoken either at the beginning or at the end of the communication, except that if the disclosure
statement is written for at least five seconds of a broadcast of 30 seconds or less or 10 seconds of a 60-second
broadcast, a spoken disclosure statement is not required. The written disclosure statement shall be of sufficient
size to be readily legible to an average viewer and air for not less than four seconds.

3. For audio, telephone call or radio advertisement campaign communications, the disclosures shall be spoken in a
clearly audible manner at the same speed and volume as the rest of the telephone call or radio advertisement at
the beginning or end of the communication and shall last at least three seconds.

C. For purposes of this section, “campaign communication” means any of the following items:

1. More than 200 substantially similar pieces of campaign literature distributed within a calendar month, including
but not limited to mailers, flyers, faxes, pamphlets, door hangers, e-mails, campaign buttons 10 inches in diameter
or larger, and bumper stickers 60 square inches or larger;

2. Posters, yard or street signs, billboards, supergraphic signs and similar items:

3. Television, cable, satellite and radio broadcasts;

4. Newspaper, magazine, Internet website banners and similar advertisements;

5. Two hundred or more substantially similar live or recorded telephone calls made within a calendar month.

D. For purposes of this section, “campaign communication” does not include: small prometional items such as pens,
pencils, clothing, mugs, potholders, skywriting or other items on which the statement reguired by this section cannot be
reasonably printed or displayed in an easily legible typeface; communications paid for by a newspaper, radio station,
television station or other recognized news medium; and communications from an organization to its members other
than a communication from a political party to its members.

E. The disclaimer on campaign communications must be updated when a new person qualifies as a disclosable
contributor or when the committee's name changes. Broadcast advertisement disclosures must be amended within five
calendar days after a new person qualifies as a disclosable contributor or a committee's name changes.

A committee shall be deemed to have complied with this section if the amended advertisement is mailed, containing a
request that the advertisement immediately be replaced, to all affected broadcast stations by overnight mail no later than
the fifth day. For printed campaign communications and other material, disclosure information must be amended to
reflect accurate disclosure information every time an order to reproduce the communication is placed. (Ord. 09-08 § 1).

1.40.050 Access to records.

All campaign reports required to be filed by any candidate or committee with the city clerk shall be scanned and stored
in .pdf format. The reports shall be posted on the city's website no later than two working days after filing. (Ord. 09-08
§1; Ord. 07-18 § 1).

1.40.060 Ballot measure finance disclosure.

Unless otherwise indicated, if a recall, referendum or initiative petition impacting city elected officials or city law is filed,
the proponent shall be subject to the same provisions of this chapter as are applicable to candidates for elective city
office, and any committee supporting or opposing the measure shall be subject to the same disclosure provisions as are
applicable to committees making contributions or expenditures in connection with city candidate elections. (Ord. 09-08

§1)



1.40.070 Contributor occupation and employer.

No contribution shall be deposited into a campaign checking account of a candidate for mayor or city council unless the
name, address, occupation and employer of the contributor are on file in the records of the recipient of the contribution.
(Ord. 09-08 § 1).

1.40.080 Campaign literature — Filing with city clerk.

An independent expenditure committee that makes an expenditure for 200 or more recorded telephone calls or any
other forms of electronic or facsimile transmission of substantially similar content, or that makes an expenditure of
$1,000 or more for a radio or television advertisement, or that mails or otherwise distributes more than 200 substantially
similar pieces of campaign literature in support of or opposition to any candidate for mayor or city council, shall give a
copy of the literature or script used for each communication to the city clerk within 24 hours of the first time the mailings,
calls, transmissions, or advertisements are made or aired. (Ord. 09-08 § 1).

1.40.090 Recordkeeping.

Candidates for mayor and city council, and committee treasurers, shall maintain such detailed accounts, records,
invoices and receipts as are necessary to prepare campaign statements and to comply with the Political Reform Act, the
regulations of the Fair Political Practices Commission and this chapter. (Ord. 09-08 § 1).

1.40.100 Disclaimers on campaign communications.

Any committee who mails or otherwise distributes more than 200 substantially similar pieces of campaign literature shall
print, display or incorporate the following words anywhere within the communication: “Paid for by" immediately followed
by the name, address and city of that committee. If the sender of a mass mailing is a controlled committee, the name of
the person controlling the committee shall also be included. If an acronym is used to specify a committee name, the full
name of any sponsoring organization of the committee shall be included in the campaign communication disclaimer
required by this section. (Ord. 09-08 § 1).

1.40.110 Duties of city clerk and city attorney.

The city clerk shall administer the provisions of this section. In addition to other duties required under this chapter, the
clerk shall: '

A. Report apparent violations of this section and applicable state law to the city attorney.

B. Conduct audits of reports and statements filed by candidates and committees supporting or opposing candidates for
mayor and city council, as well as proponents and committees supporting or opposing city ballot measures. The city
clerk may employ or contract with auditors when necessary to audit reports filed under this chapter.

C. The city attorney and city clerk may subpoena witnesses, compel their attendance and testimony, administer oaths
and affirmations, take evidence and require by subpoena the production of any books, papers, records or other items
necessary to the audit and investigation of candidates and committees. (Ord. 09-08 § 1).

1.40.120 Enforcement.

A. Criminal Enforcement. Any person who knowingly or willfully viclates any provisions of this chapter is guilty of a
misdemeanor. Any person who causes any other person to violate any provision of this chapter, or who aids and abets
any other person in the viclation of any provision of this chapter, shall be liable under the provisions of this section.
Prosecution for violation of any provision of this chapter must be commenced within two years after the date on which
the violation occurred.

B. Civil Enforcement.

1. Any person who intentionally or negligently violates any provision of this chapter shall be liable in a civil action
brought by the city attorney. Where no specific civil penalty is provided, a person may be liable for an amount up to
$2,000 for each violation,



2. Any person who intentionally or negligently makes or receives a contribution, or makes an expenditure, in
violation of any provision of this chapter shall be liable in a civil action brought by the city attorney for an amount up
to three times the amount of the unlawful contribution or expenditure.

3. If two or more persons are responsible for any violation, they shall be jointly and severally liable.

4. In determining the amount of liability under this subsection, the court may take into account any mitigating
factors and any aggravating factors.

5. No civil action alleging a violation of this chapter shall commence more than two years after the date of the
election for which the funds at issue were contributed or expended. (Ord. 09-08 § 1).

1.40.140 Verification.

All notices, reports and statements filed under this chapter shall be signed and verified by the filer under penalty of
perjury. The person signing shall read, know and understand the contents of all such documents. (Ord. 09-08 § 1).

1.40.150 Injunction.

The city attorney on behalf of the people of the city of Benicia may sue for injunctive relief to enjoin violations or
threatened violations or to compel compliance with the provisions of this chapter. (Ord. 09-08 § 1).

The Benicia Municipal Code is current through Ordinance 18-
18, passed August 21, 2018.

Disclaimer: The City Clerk's Office has the official version of the
Benicia Municipai Code. Users should contact the City Clerk's
Office for ordinances passed subsequent to the ordinance cited
above.






